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Federal Estate Tax 2010 - Whatôs Next? 

 W hen Congress passed the Economic 

Growth and Tax Relief 

Reconciliation Act of 2001, beneficial changes were 

made to the Federal Estate Tax rules. The legislation 

provided an incremental increase in the amount of 

property transferable at death before Federal Estate 

Tax became an issue. In 2009, $3,500,000.00 could be 

transferred at death without Federal Estate Tax liability, 

unless meaningful lifetime gifts had reduced the 

exemption available at death. Unlimited property could 

pass tax free to a surviving spouse or charity. Property 

above the $3,500,000 level, not transferring to a 

surviving spouse or charity, would be taxed at a 

maximum rate of 45%. 

 The 2001 legislation contained several 

worrisome provisions. One provided Federal Estate 

Taxes would be entirely eliminated for tax year 2010, if 

Congress did not enact new tax legislation before the 

end of 2009. This provision alone seems taxpayer 

friendly. The problem is the legislation goes on to say 

the less favorable Estate Tax rules applicable before 

the 2001 act would be reinstated starting in tax year 

2011 if Congress again failed to enact new tax 

legislation before the end of 2010. 

To the surprise of all estate planners, 

Congress failed to act last year. The result is no 

Federal Estate Tax for tax year 2010. Since the 

Federal Gift Tax rules still apply in 2010, gifting beyond 

the annual gift tax exclusion ($13,000 per donee) and 

the lifetime exemption of $1,000,000 would result in a 

Federal Gift Tax. This means the only way to take 

advantage of this Estate Tax ñwindow of opportunityò is 

to die in 2010. Most would not view this approach as a 

viable planning opportunity! 

 An additional worrisome provision was 

triggered by the failure of Congress to act. While there 

is no Federal Estate Tax in 2010, the cost basis of 

assets transferred at death would not step up to the 

date of death value for income tax purposes. Thus, 

when an estate beneficiary inherits property, he or she 

may be forced to pay capital gains tax when the 

property is sold, based on the decedentôs cost basis in 

the property. In years prior to 2010, the value at date of 

death would have been used to determine if capital 

gains and losses would be reported on a sale of the 

inherited property. The carryover basis rules contained 

in the 2001 legislation are much more complicated than 

this article can handle, but we wanted to point out the 

unique set of problems created for 2010 by the inability 

of Congress to clear the air with legislation. 

 What's next? We wish we knew! Congress 

has become more unpredictable than ever. 

Congressional staffers suggest Congress can pass 

Federal Estate Tax legislation in 2010 and make it 

retroactive to January 1, 2010.  So even dying in 2010 

may not be free of Federal Estate Tax issues. Legal 

scholars differ on whether retroactive Federal Estate 

Tax legislation is constitutional. If Congress chooses 

retroactive legislation to reinstate Federal Estate Taxes 

for 2010, someone is likely to challenge the legislation 

in the federal court system. 

 We claim no ability to predict the actions of 

our highly polarized Congress. Remember we thought 

Congress would act in 2009 to eliminate the uncertainty 

contained in the 2001 legislation. What are we 

hearing? Initially it appeared likely that Congress would 

act early in 2010 to reinstate Federal Estate Taxes 

under the 2009 rules providing for an exemption of 

$3,500,000 and a top tax rate of 

45%. Other ideas we are hearing 

involve a higher exemption level, a 

lower exemption level, an 

exemption shared by married 

individuals, a graduated tax rate on 

assets above the exemption, a 

lower top tax rate, combinations of 

the above ideas, a two-year fix, and the ever present 

proposal to completely eliminate Federal Estate Taxes 

permanently. 

 One idea no one imagined possible now, 

James P. Kamerer 
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(continued from front) - appears as a possibility. This would simply involve a second failure of Congress to act in 2010. If so we are back to 

the Federal Estate Tax rules applied prior to the 2001 legislation. Those rules apply a step up in basis for income tax purposes, which is 

good news. However, the real problem is only the legislation. Those rules apply a step up in basis for income tax purposes, which is good 

news. However, the real problem is only the first $1,000,000 of assets transferring to someone other than a surviving spouse or charity, 

would be exempt from the Federal Estate Tax and the top Federal Estate Tax rate would move back up to 55%. 

 We will continue to follow the ever changing debate and will post information on our website as it becomes available. If you are 

concerned about the effect of the unsettled position of the Federal Estate Tax rules on your planning arrangements, give us a call and we 

can discuss our best thoughts on any action you may wish to take while we await action from Congress.  For more information, Attorney 

Jim Kamerer can be reached at (330) 456-8341 or at jkamerer@bmsa.com. 

 A ttorneys Randolph L. Snow (litigation), Joel K. 

Dayton (bankruptcy & creditor/debtor rights), Gust 

Callas (labor & employment), Jim P. Kamerer (estate planning & 

probate), Charles J. Tyburski (estate planning & probate) and 

Todd S. Bundy (banking) of Black McCuskey Souers & Arbaugh, 

LPA, have been named by Ohio Super Lawyers magazine as top 

attorneys in Ohio for 2010. Only five percent of the lawyers in the 

state are named by Super Lawyers.  In addition, Daniel R. 

Griffith has been named as an Ohio Rising Star for 2010, which 

recognizes the top up-and-coming attorneys in the state. In order 

to qualify, attorneys must be 40 years old or younger, or have 

been practicing for 10 years or less. 

 Three of the firmôs attorneys, Joel K. Dayton 

(bankruptcy & creditor/debtor rights), Gust Callas and Daniel M. 

Jonas (labor & employment), were selected for inclusion in 

Super Lawyers, Corporate Counsel Editions in July and 

November 2009. It is a nationwide list of attorneys who have 

been recognized in state and regional editions of Super Lawyers 

magazine in 2009. Gust is also a dual certified specialist in the 

State of Ohio in labor & employment and workersô compensation. 

 The selections for Super Lawyers are made by Law & 

Politics, a division of Key Professional Media, Inc. of 

Minneapolis, MN. Each year, Law & Politics undertakes a 

rigorous multi-phase selection process that includes a statewide 

survey of lawyers, independent evaluation of candidates by the 

Law & Politicsô attorney-led research staff, a peer review of 

candidates by practice area, 

and a good-standing and 

disciplinary check.  

 A ttorney Daniel R. Griffith was awarded the 2009 Young Alumni Award from Mount Union College. The Young Alumni 

Award honors and recognizes those who, at very early stages in their chosen careers or callings, exemplify what Mount 

Union hopes all alumni will strive to achieve upon graduating from Mount Union. The award is given to graduates within the past 15 years 

for their outstanding support, leadership and dedication to the College as young alumni.  Dan earned a bachelor of 

arts degree in political science from Mount Union. 

 A member of the firmôs estate planning and business practice groups, Dan concentrates his practice in the 

areas of estate planning, including wills, trusts, probate administration, elder law, business succession planning and 

family limited partnerships. Dan recently became a certified specialist in the area of estate planning, trusts & probate 

law.  After Mount Union, Dan went on to earn his Juris Doctor Degree The Ohio State University Moritz College of Law 

in 2002 and is licensed to practice in both Ohio and Florida.   

 Dan was also honored in 2009 as one of 20 young leaders under the age of 40 by ystark!, a department of the Canton Regional 

Chamber of Commerce. Committed to his community, Dan participates as a member of the Board of Directors at North Canton Chamber 

of Commerce and Copeland Oaks Retirement Community.  Dan is also a graduate of the 20th class of Leadership Stark County.   

Daniel R. Griffith 
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On the Web.. . 
 Did you know that you can find out just about anything you would want to know about Black McCuskey on our website at 

www.bmsa.com?  Information about the firm, the attorneys and practice areas is right at your fingertips.  You can even contact our 

attorneys directly through email from our website. 

 In addition, you can pay your bills online.  Just go to the firmôs website (www.bmsa.com) and click on Secure Bill Pay and follow 

the simple instructions.  You will be able to print a receipt at the end of your transaction.  

 Some articles that may be of interest to you are posted on our site under the ñNewsò section: 

¶ FMLA Revisions Are Now In Effect - Is Your Business Prepared? 

¶ The U.S. Government Wants You!éTo Comply with the Federal Trade Commissionõs Red Flags Rule 

¶ The Impact Of HITECH HIPAA Amendments 

 You may also want to check out ñLegal Alertsò under the News section from time to time for important updates.  For more 

information about the firm, go to www.bmsa.com. 

 B 
lack McCuskey is pleased to announce that Rebecca Cole has joined the firm as Director of 

Operations.  Becky brings 30 years of accounting and management experience to Black McCuskey.  

Randy Snow, Managing Partner, stated, "We are pleased to have Becky join Black McCuskey.  She will bring a 

strong financial background and management experiences which will assist us in the operation of the law firm." 

 This is a newly created position for the firm and Becky is responsible for the financial and human resource 

initiatives.  Prior to joining Black McCuskey, she most recently held the position of Controller for the precision steel components/alloy 

steel business division of The Timken Company where she built a new accounting and systems department.  Becky held accounting 

and operational positions within various departments during her 30-year tenure at Timken.  She holds a Bachelor of Science in 

Business Administration/Accounting from The Ohio State University and a Masters degree from The University of Akron. 

New Face at Black McCuskey 

Rebecca Cole 

 W hile other law firms are experiencing job 

losses, Black McCuskey continues to invest 

in a ñsummer associateò program.  The firm is committed to finding 

the best and the brightest law school students to provide them the 

opportunity to put into practice what they have learned in law 

school.  The program provides future lawyers with the chance to 

experience what working in a law firm is really like, while 

completing their last year of law school. 

 Typically, an extensive interview process is conducted 

almost a year in advance.  Based on those interviews, one or two 

students are selected to work during the following summer.  They 

learn a lot in their short time at the firm and we learn a few things 

from them too.  Looking at past history, the summer associate 

program has been very successful in developing many of the firmôs 

current attorneys:  Gordy Woolbert, Jim Wherley, Dan Griffith,  

Bob Preston, Robert Murphy, Michelle Schuld and Christian 

Petronelli are all past interns.  Attorney Dan Griffith now co-

coordinates the summer associate program and notes that, ñOur 

summer associates find that this program affords a hands-on 

experience.  They work on projects in a variety of practice areas, 

attend court proceedings and interact directly with clients.ò  

 Law school students, Ryan Kuchmaner (Case Western 

Reserve Law School) and Jennifer Murphy (The University of 

Akron Law School), were part of the summer associate program 

last summer and have accepted positions with the firm.  They will 

continue their great work in August.  We again have two law 

school students lined up for the summer of 2010.  We are excited 

to have Cindy Garner and Jennifer Cleary as part of our summer 

associate program and look forward to a great experience for them 

and for us. 

Summer Associate Program...A Success!  
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 F 
ive of the firmôs lawyers were recently selected by their peers for inclusion in The Best Lawyers in America® 2010 

(Copyright 2009 by Woodward/White, Inc., of Aiken, S.C.). Attorneys Randolph L. Snow (Construction Law), Joel K. Dayton 

(Bankruptcy and Creditor-Debtor Rights Law), Bruce M. Soares (Mergers & Acquisitions Law), James P. Kamerer (Trusts and Estates) 

and Todd S. Bundy (Commercial Litigation) are included on the list.  Managing Partner for Black McCuskey, Randy is the coordinator of 

the firmôs health care practice group; Joel heads up the commercial law practice group; Bruce is the coordinator of the real estate practice 

group; Jim coordinates the firmôs estates & trusts practice group; and Todd is the coordinator of the business law practice group. 

 Selection to Best Lawyers is based on an exhaustive and rigorous peer-review survey in which more than 25,000 leading 

attorneys cast almost two million votes on the legal abilities of other lawyers in their specialties.  Since its inception in 1983, Best Lawyers 

has become universally regarded as the definitive guide to legal excellence.  Corporate Counsel 

magazine has called Best Lawyers ñthe most respected referral list of attorneys in practice.ò  More 

information is available on their website at www.bestlawyers.com. 

First -Time Homebuyer Tax Credit  

Expires April 30, 2010 

 L 
ast fall President Obama signed The 

Worker, Homeownership and Business 

Assistance Act of 2009 into law, which extends and 

expands the credit previously provided by the 

Homebuyers Tax Credit Act.  Do not delay, however, 

because to qualify for the tax credit you must purchase, 

or enter into a binding contract to purchase, a principal 

residence on or before April 30, 2010, and close on the 

purchase by June 30, 2010.  

 As a first-time buyer, which is defined as one who 

has not owned a primary residence 

during the three years up to the date of 

purchase, you may qualify for a tax credit 

of up to $8,000.   You may also qualify 

for credit of up to $6,500 if you have lived 

in your home for at least five years and 

purchase a new home.  Your total tax 

credit is determined by the price of your home and your 

income.  The credit will reduce your tax bill or increase 

your refund, dollar for 

dollar.  In addition, 

unlike some other tax 

credit programs, there is no requirement to repay this 

credit unless your home ceases to be your primary 

residence within a three-year period following your 

purchase.   

 For all qualifying purchases in 2010, you have the 

option of claiming your credit on either your 2009 or 2010 

tax returns.  Note: if you claim the credit on your 2009 tax 

return, you will not be able to file electronically, but 

instead must file a paper return. 

 Various other restrictions apply and include, 

amongst other things, certain income limits for single and 

married purchasers; and you may not qualify for a tax 

credit if you purchased your home from your parents, 

grandparents, children, or grandchildren.   For more 

information, contact Attorney Tim Fox at (330) 430-5055 

or at tfox@bmsa.com. 

Timothy L. Fox 


