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COUNSEL  

FMLA REVISIONS ARE NOW IN EFFECT 
IS YOUR BUSINESS PREPARED? 

 T he U.S. Department of Labor recently 

published its first revisions to the Family 

and Medical Leave Act ñthe Actò or ñFMLAò since it was 

initially enacted into law over 15 years ago.  Under the 

Act, an eligible employee may take up to twelve weeks of 

unpaid leave during a twelve month period when the 

employee is unable to work due to a serious health 

condition, for the birth of a child, or to care for a spouse, 

parent, or child with a serious health condition.  The 

employee may then return to the same or equivalent 

position, salary, benefits, and other terms and conditions 

of employment.  The Act covers both private and public 

employers with 50 or more employees, and those 

employees who have worked for an employer for at least 

12 months and 1,250 hours of service during the previous 

year. 

 An employee who has unlawfully been denied 

FMLA protection may enforce his or her rights by filing a 

complaint with the Department of Labor or through a 

private lawsuit.  Depending on the circumstances, an 

employerôs violation of an employeeôs FMLA rights may 

entitle the employee to reimbursement for certain financial 

losses, equitable relief as may be appropriate, reasonable 

attorneysô fees, and court costs. 

Military Families Included Under the Act 

  The new rules went into effect on January 16, 

2009, and include additional guidance regarding employer 

and employee rights and responsibilities under the 

National Defense Authorization Act for FY 2008 ñNDAAò, 

which President Bush signed into law on January 28, 

2008.  The NDAA expanded FMLA coverage to include 

military family members, thereby permitting a spouse, 

adult child, parent, or next of kin to take up to 26 weeks of 

leave in a single 12-month period to care for a member of 

the Armed Forces who is recovering from a serious injury 

or illness incurred while on active duty.  In addition, the 

NDAA provides eligible employees with a family member 

in the National Guard or Reserves, with up to 12 weeks of 

leave to use because of certain exigencies that result 

because the service member is called to active duty.  A 

qualifying exigency includes: 

 (1) short-notice deployment; (2) military events 

and related activities; (3) childcare and school activities;           

(4) financial and legal arrangements; (5) counseling; (6) 

rest and recuperation; (7) post-deployment activities; and 

(8) additional activities not encompassed in the other 

categories, but agreed to by the employer and employee. 

Other key changes to the FMLA include the following: 

Employer ð Employee Notice Requirements: 

 Employer: The time frame for employers to 

provide FMLA notices to employees has been increased 

from two to five business days.  Employers must provide 

employees with a general FMLA notice and both an 

eligibility notice and a rights and responsibilities notice, 

which are provided when an employee requests FMLA 

leave; and a designation notice, where the employer 

states that the leave is either FMLA protected, or provides 

a reason for the denial.  In addition, if the employer 

requires a fitness-for-duty certification before the 

employee may return to work, the employer must state so 

in the designation notice. 

 Employee: Under the previous rules, 

employees had up to two days after not appearing at work 

to notify employers that they are using FMLA leave.  The 

new rules require employees to give notice of the need for 

FMLA leave in accordance with the employersô normal 

attendance rules.    

 Medical Certifications: Upon receiving notice 

of the need for FMLA leave for a serious health condition, 

an employer has five business days to request a medical 

certification from a health care provider.  For unforeseen 

leave, the deadline is extended to within five business 

days after leave has begun.  Where the need for leave is 

foreseeable, the employee generally must provide the 

requested medical certification prior to taking the leave, 

otherwise, the employee generally must supply the 
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 A ttorneys Randolph L. Snow (litigation), Joel K. Dayton (bankruptcy & 

creditor/debtor rights), Gust Callas (labor & employment), Bruce M. 

Soares (real estate), Jim P. Kamerer (estate planning & probate), and Charles J. 

Tyburski (estate planning & probate) of Black McCuskey Souers & Arbaugh, LPA, 

have been named by Ohio Super Lawyers magazine as top attorneys in Ohio for 

2009.  Only five percent of the lawyers in the state are named by Super Lawyers. 

 Two of the firmôs attorneys, Gust Callas and Daniel M. Jonas (labor & 

employment), were selected for inclusion in Super Lawyers, Corporate Counsel 

Edition in December 2008, which is a nationwide list of attorneys who have been 

recognized in state and regional editions of Super Lawyers magazine in 2008.  

 Additionally, attorneys Brian Mertes, Chrysanthe Vassiles and Daniel Griffith, 

who are under the age of 40 and have practiced for ten years or less, have been 

named Ohio Rising Stars in past years by Ohio Super Lawyers magazine.  Only 2.5% 

are selected in each state every year. 

 The selections for Super Lawyers are made by Law & Politics, a division of 

Key Professional Media, Inc. of Minneapolis, MN. Each year, Law & Politics 

undertakes a rigorous multi-phase selection process that includes a statewide survey 

of lawyers, independent evaluation of candidates by the Law & Politicsô attorney-led 

research staff, a peer review of candidates by practice area, and a good-standing and 

disciplinary check.   

(continued from front) certification within 15 days of the employerôs request.  If an employer deems a medical certification to be 

incomplete or insufficient, it shall specify in writing the information that is lacking and provide the employee seven calendar days to cure 

the deficiency.  Note that employers may not request an employeeôs health care provider to supply additional information beyond that 

required by the certification form. 

 Under the previous rule, only the employerôs health care provider was permitted to contact the employeeôs health care provider.  

The new rule permits an ñemployerôs representativeò to contact the employeeôs health care provider so long as the representative is the 

employerôs health care provider, a human resource professional, a leave administrator, or a management official.   

 Light Duty: Under the new rules, a covered employeeôs time spent performing ñlight dutyò shall not count as FMLA leave.   

 Perfect Attendance Awards: Employers may now deny a ñperfect attendanceò award to an employee who does not have 

perfect attendance as a result of taking FMLA leave, so long as the employer treats employees taking non-FMLA leave the same way. 

 Forms: The new rules result in changes for all FMLA forms.  The Department of Labor now provides two optional forms to obtain 

medical certifications from health care providers, and each meets the FMLAôs certification requirements.  One form is available for use 

when the employeeôs need for leave is due to the employeeôs own serious health condition, and the second is for use when the leave 

involves care for a family member.   

 Conclusion: These are but a few of the numerous and significant changes to the Family Medical and Leave Act.  If you have 

any questions or concerns not addressed in this article, please contact Attorney Gust Callas at (330)456-8341 or gcallas@bmsa.com. 
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 Attorney Kristin R. Zemis was recently named a shareholder and director of the firm.  She joined 

Black McCuskey in 2003 and is the coordinator of the firmôs environmental practice group, co-coordinator of the 

healthcare practice group and an active member of the business practice group. She has over 15 years of legal 

experience, specializing in representing healthcare, corporate and governmental clients on regulatory and 

administrative compliance issues. 

 Kristin received her undergraduate degree from Emory University and her Juris Doctor degree from 

The University of Dayton School of Law. She is the chairperson of the Stark County Bar Associationôs Health 

Care Law Committee and a member of the Tuscarawas Bar Association. In addition, Kristin is a member of the 

Ohio, Alabama and Georgia Bar Associations and is licensed to practice in these states. She is a member of 

the American Bar Association, the American Bar Association Health Law section and the American Health Lawyers Association.  

 Attorney Daniel R. Griffith has been certified by the Ohio State Bar Association in the area of Estate 

Planning, Trusts & Probate Law. Dan is a member of the firmôs estate planning and business practice groups. 

He concentrates his practice in the areas of estate planning, including wills, trusts, probate administration, elder 

law, business succession planning and family limited partnerships. Dan received his Juris Doctor degree from 

The Ohio State University Moritz College of Law in 2002 and is licensed to practice law in both Ohio and 

Florida. 

 Regarding certification, an attorney who devotes a large part of his/her practice to a particular area of 

the law may choose to become a certified specialist by the Ohio State Bar Association, which is the largest 

certifying agency in Ohio.  

 Attorney Jacquelyn N. McCloud has joined the firm as an associate. Jackie focuses her practice in the areas of estate 

planning, probate and trust administration and elder law.  A graduate of The University of Akron School of Law, 

Jackie worked as a judicial extern on the United States Court of Appeals, Sixth Circuit, for the Honorable 

Deborah L. Cook. While in law school, she worked as a student research assistant for Professor Alan Newman. 

She was an assistant editor of the Akron Law Review and received the CALI Award for Excellence in Trial 

Advocacy I. Jackie worked as a summer associate with Black McCuskey in 2007. She is a member of the Stark 

County and Ohio State Bar Associations.   

   Jackie received her Juris Doctor degree from The University of Akron School of Law, graduating cum 

laude, and earned a bachelorôs degree from Kent State University, graduating magna cum laude.  She is based 

in the firmôs Canton office. 

 T he Wilderness Center honored Randy Snow, Managing Partner, for its 2008 Earthly Delights Tribute Dinner & Auction held on 

November 21, 2008 at the Kent State Stark Conference Center.  Roger L. Mann, local 

business and community leader, chaired the tribute dinner and auction, which benefitted The Wilderness 

Centerôs natural resource conservation, environmental stewardship and nature education programs. 

 According to The Wilderness Centerôs executive director Gordon Maupin, Randyôs many years of 

community service, particularly that related to education, made him a clear choice as honoree.  He said, 

ñFor decades, Randy has played an active role in revitalizing Stark County and promoting the intrinsic value 

of area communities and their quality of life.  Itôs a privilege to honor him for his work as a leader for change 

and improvement in our community, and especially his passion for quality education, which is so aligned 

with the mission of The Wilderness Center.ò 

 Randy has been active in numerous civic, charitable, and professional organizations for many 

years, and currently serves as a Board Member of the Canton Regional Chamber of Commerce where he 

chairs the Education Committee.  He is a member of the Mercy Medical Center Board of Trustees, a trustee 

of the Ohio Foundation of Independent Colleges and a Board Member of Canton Tomorrow, Inc.  He is also past 

President and a past, long-term board member of the Canton City Board of Education. 
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