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 S ince its inception, HIPAA privacy rules 

have been a practical quagmire. In 

theory, the rules make sense and provide the patient 

with much needed privacy in the physician office, the 

pharmacy, and the hospital (Covered Entities). But in 

practice, the threat of a ñHIPAA Complaintò makes 

everyone nervous; perhaps unnecessarily so. 

 The US Department of Health and Human 

Services (HHS) enforces the privacy regulations known 

as the HIPAA Privacy Rule. As we all know, HIPAA 

requires physicians, hospitals, nursing homes, 

pharmacies, nurses and other healthcare 

providers to protect a patientôs personally 

identifiable health information. But what does 

the physician do when confronted with 

questions or inquiries posed by other 

individuals such as friends, family, and 

caretakers of the patient? 

Recently the Office of Civil Rights (OCR) and 

HHS published a Guide for Healthcare 

Providers who may choose, in their professional 

judgment, to communicate with friends, family, and 

others involved in the care of the patient. 

 In summary, a physician may communicate or 

share health information with the patient, a family 

member, or others involved in the patientôs care or 

payment for care, if the patient is conscious; has the 

capacity to make decisions; and does not otherwise 

object when the information is shared in the presence of 

these individuals. The physician must be careful to 

discuss only the current health information pertinent to 

what that individual needs to know about the patientôs 

care or payment for that care. 

 For example, unless the patient has 

specifically objected, the billing staff from the 

physicianôs office may discuss an elderly patientôs bill 

for services, if that person calls and identifies himself as 

a family member, friend, etc., and has questions about 

the bill received by the patient. Likewise, an emergency 

room doctor can discuss the treatment options for a 

patient in front of the family member or individual who 

brought the patient to the emergency room, unless the 

patient objects. What if the patient is unconscious or 

unable to make his or her healthcare decisions?  

 Can the provider still share the patientôs health 

information with friends, family, or other individuals 

involved with the patients care or payment for care? 

Yes, but only if the provider determines, in his or her 

professional judgment, that such a disclosure is in the 

best interests of the patient. The provider should be 

reasonably sure that the patient has asked this 

individual to be involved with his or her care. Again, the 

provider should only share current information that this 

individual needs to know about the patientôs care or 

payment. 

 For instance, a friend can pick up the patientôs 

prescription or medical supplies. A surgeon can discuss 

the outcome of a husbandôs surgery with a wife while 

the husband is unconscious and in the recovery room. 

But a therapist, or other mental health provider, must 

generally have the patientôs written consent to release 

psyschotherapy notes. 

 In conclusion, HIPAA does not require the 

physician to document a patientôs consent for sharing 

health information with friends, family and others by the 

physician, nurse, billing department, or other providers. 

But as a safeguard, however, it would be prudent for 

the provider to make a note of it in the patientôs chart or 

medical record.  An appropriate entry would indicate 

that such disclosure was made without objection by the 

patient, or the patientôs adult niece who is always 

present at her appointments, for example. For more 

information, Attorney Kristin Zemis can be reached at 

(330)456-8341 or at kzemis@bmsa.com. 
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he Medicare program has historically paid for services 

under a fee-for-service payment system without regard to 

quality, outcomes, or overall costs of care.  However, this focus has 

changed in recent years, as CMS has worked to identify quality 

standards that can be used as the basis for public reporting and 

payment.  As part of this initiative, CMS has established certain hospital 

acquired conditions (HACs) and Serious Reportable Adverse Events, 

which are either not eligible for Medicare reimbursement, or which will 

have Medicare payment implications.  These are commonly referred to 

as ñnever events,ò in reference to the fact that these HACs and adverse 

events should never happen to a patient. 

In addition to the Medicare reimbursement implications, the 

provider is not permitted to bill the patient for the additional care needed 

to address a never event.  In other words, if a never event does occur, 

the hospital will be required to cover any additional expenses related to 

the event, without recoupment from Medicare or the patient.  It is 

important to note that the payment implications for these never events 

will not likely remain isolated to Medicare.  In issuing the Inpatient 

Prospective Payment System FY 2009 final rule, CMS also issued a 

State Medicaid Director Letter, outlining the authority of state Medicaid 

agencies to deny payment for never events.  In addition, it is likely that 

private insurers will also follow Medicareôs lead and implement similar 

restrictions. 

The Inpatient Prospective Payment System FY 2009 final rule 

announced by CMS on July 31, 2008, included the following HACs and 

Serious Reportable Adverse Events which will have Medicare 

reimbursement implications: 

Hospital Acquired Conditions 

1. Foreign object retained after surgery. 
2. Air embolism. 
3. Blood incompatibility. 
4. Pressure ulcers Stases III and IV. 
5. Falls and trauma, including fracture, dislocation, intracranial injury, 

crushing injury, burn or electric shock resulting there from. 
6. Catheter associated urinary tract infection. 
7. Vascular catheter associated infection. 
8. Manifestations of poor glycemic control. 
9. Certain surgical site infections, including mediatinitis following 

coronary artery bypass graft, certain orthopedic procedures, and 
bariatric surgery. 

10.Deep vein thrombosis and pulmonary embolism following certain  
orthopedic procedures. 

Serious Reportable Adverse Events 
 

Surgical Events 
1. Surgery on wrong body part. 
2. Surgery on wrong patient. 
3. Wrong surgery on a patient. 
4. Foreign object left in patient after surgery. 
5. Post operative death in normally healthy 

patient. 
6. Implantation of wrong egg. 
 

Products or Device Events 
1. Death/disability associated with use of 

contaminated drugs. 
2. Death/disability associated with use of device other than as 

intended. 
3. Death/disability associated with intravascular air embolism. 

 
Patient Protection Events 

1. Infant discharge to wrong person. 
2. Death/disability due to patient elopement. 
3. Patient suicide or attempted suicide resulting in disability. 
 

Care Management Events 
1. Death/disability associated with medication error. 
2. Death/disability associated with incompatible blood. 
3. Maternal death/disability with low-risk delivery. 
4. Death/disability associated with hypoglycemia. 
5. Death/disability associated with hyperbilirubinemia and neonates. 
6. Stage 3 or 4 pressure ulcers after admission. 
7. Death/disability due to spinal manipulative therapy. 

 
Environmental Events 

1. Death/disability associated with electric shock. 
2. Incident due to wrong oxygen or other gas. 
3. Death/disability associated with a burn incurred within a facility. 
4. Death/disability associated with a fall within a facility. 
5. Death/disability associated with use of restraints within a facility. 

 
Criminal Events 

1. Impersonating a health care provider, i.e. physician or nurse. 
2. Abduction of patient. 
3. Sexual assault of a patient within or on facility grounds. 
4. Death/disability resulting from physical assault within facility 

grounds. 
 
If you have questions or would like more information, please contact 
Attorney Michelle Schuld at (330)456-8341or mschuld@bmsa.com. 

Michelle M. Schuld 

Black McCuskey now offers online bill pay.  Just go to 
the firmôs website (www.bmsa.com) and click on 
Secure Bill Pay and follow the simple instructions.  
You will be able to print a receipt at the end of your 
transaction.  


