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 T he Federal Trade Commissionôs Red Flags Rule, which deals with identity theft, goes into effect November 1, 2009.  The Red Flags Rule requires any business which supplies credit to a 

consumer on a covered account to enact an identity theft detection program, have this program approved 

through its board of directors or executive officers, and conduct training of its employees. 

 A covered account is defined as an account used for personal, family, or household purposes in which 

a business supplies, offers, or extends credit.  In essence, this applies to any account other than a point-of-sale 

transaction.  If your business supplies goods, or services to a consumer and does not require immediate 

payment, this law applies to you.  This includes not only finance companies and suppliers of goods; but also 

suppliers of services such as accountants, medical providers, ambulance companies and other professionals 

who perform services and do not require immediate payment.  Almost all patient accounts meet this definition. 

 If your practice has covered accounts, you must have an identity theft program 

in place that identifies the ñred flagsò of identity theft.  For example, a physicianôs office 

may institute a policy of a patient presenting a photo I.D. and an insurance card at each 

visit.  The program must fit the needs of the practice and coincide with security measures 

already in place which protect patient health information.  Once this program is in place, it 

must be approved by your board of directors and/or executive officers in compliance with 

the FTC rules and your employees must be trained on the program.  

 At Black McCuskey, we have created a Red Flags program to meet our clientsô needs and to comply 

with the FTC rules.  This includes a ñred flagsò identity theft program, training for your employees, and a 

resolution authorizing and accepting this program for approval by your board of directors.  Attorneys Kristin R. 

Zemis or Robert B. Preston III can be reached at (330) 456-8341 for more information on becoming compliant 

with these new regulations. 

 Robert B. Preston III 

ñPer Clickò leasing arrangements must be revised by October 1, 

2009 to be compliant with changes to the Stark Law.  CMS eliminated the use of ñper clickò fee 

payments for space and/or equipment leases.  Many leases will have to be revised to be in 

compliance.  For more information, contact one of the attorneys in Black McCuskeyôs Health Care 

Practice Group at (330) 456-8341. 

ALERT!  ñPer Clickò Leasing Arrangements 
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RECOVERY AUDIT CONTRACTORS (RAC) 

 W  hat is a recovery audit contractor (RAC) you 

ask?  Well, by August 1, 2009, all states will 

be added to the recovery audit contractor program developed by 

the federal government and enforced by the Centers for Medicare 

and Medicaid (CMS).  The RAC Program started as a 

demonstration project limited to several states several years ago.  

Over the last three years, nine hundred million dollars were 

returned to the Medicare Trust Fund, as recouped overpayments 

to health care providers by CMS.  Thirty-Eight Million Dollars was 

returned to providers who were underpaid, as determined by the 

recovery audit contractor.  During the period of March 1, 2009 to 

August 1, 2009, all states will be added to the RAC Program.  

The RAC Program will be a permanent program for the federal 

government with a goal of protecting and securing the Medicare 

Trust Fund.  There are only four RACs assigned to handle the 

entire country.  The RAC contractor for Ohio, (Region B), is CGI 

Technologies and Solutions, Inc. of Fairfax, Virginia.  All RACs 

are paid on a contingency fee basis.  Each RAC must have a 

website that is to list the types of issues undergoing review at 

present time. 

 What can you do before your practice receives a RAC 

Audit letter?  All physician providers should go to the RAC 

website for your region and see what issues are undergoing 

review.  Then, I suggest the practice perform an internal self-audit 

(use the OIG voluntary compliance plan as a starting point).  

Identify the types of claims filed by your practice that consistently 

get denied by CMS or returned to you for additional information, 

and review the reasons why.  Make changes in office policy and 

documentation standards to address insufficient claims 

information and repeated errors in Medicare billing rules.  Consult 

the claims manual, or your carrier, if necessary.  Report any 

overpayments to your carrier immediately.  (I suggest you use the 

April, 2008 updated self disclosure protocol, if necessary.)  

Performing self audits and following your internal policies and 

procedures and documenting same will put you in the best 

position possible, if and when you receive a RAC letter 

requesting records and other information. 

 If you have received a RAC letter requesting records and 

other information, what should you do?  Most importantly, you 

must respond to this request promptly.  You only have forty-five 

days to supply records and information to the RAC.  That is forty-

five calendar days.  Reasonable extensions of time may be 

requested.  The RAC reviews claims and supporting 

documentation/medical records and makes an overpayment or 

under payment determination.  If you are a medical provider, you 

can appeal the RAC's determination, but to do so, you must 

follow the regular Medicare appeals process which means you 

have one hundred and twenty days to file for a redetermination 

and subsequent reconsideration of the overpayment or under 

payment determination.   

 RACs can take action without requesting medical 

records if a claim is blatantly false (i.e. a duplicate claim that was 

paid).  RACs can offset the amount the 

provider must pay back as an 

overpayment with provider under 

payments.  Failure to cooperate and repay 

can result in additional fines, penalties, 

civil actions, or permanent removal from 

the Medicare/Medicaid Program and 

failure to repay is a violation of the False 

Claims Act - so repay within sixty days of 

learning of any overpayments to your practice.  The statute of 

limitations for false claims is typically six years but in certain 

circumstances, it can be extended to a ten year period.  More 

information about recovery audit contractors can be found at the 

CMS website.  Attorney Kristin Zemis can be reached at (330) 

456-8341 or at kzemis@bmsa.com. 

Kristin R. Zemis 

Black McCuskey now offers online bill pay.  Just go to 
the firmôs website (www.bmsa.com) and click on 
Secure Bill Pay and follow the simple instructions.  
You will be able to print a receipt at the end of your 
transaction.  


