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I fyou have been thinking of becoming
investor in an existing or proposed
ambulatory surgery center, tread these turbulen
carefully. Investment in ambulatory surgery cen
(ASC) falls under the regulatory scheme of the g
kickback statute. Theldokiback statute makes it
criminal offense to knowingly and willfully offer, |
solicit, or receive any remuneration to induce or
referral of items or services reimbursable by a fe
healthcare program. When remuneration is purf
paid to induce or reward referrals of items
services payable by a federal healthcare g
the antkickback statute is violated. Also, |
terms, the statute ascribes criminal liability
parties on both sides of an impermissible
"kickback transaction." Remuneration is @
for the purposes of thelackback statute, to
include the transfer of anything of value, d
or indirectly, overtly or covertly, in ca&indr
Violation of the statute constitutes a felony
punishable by the maximum of $25,000 and
imprisonment for up to five years, or both. Conv
automatically leads to exclusion from the federa
healthcare programs, including Medicare and M
Also, the Office of Inspector General (OIG) may
administrative proceedings to impose civil mone

penalties (CMP) on such a party.

The OIG has determined that surgical cet
are joint ventures that may include investors in g
to generate surgical business, and as such, are
susceptible to fraud and abuse. The OIG has h:
concern about the potential for investments in A
serve as vehicles to reward referrals indirectly.
Notwithstanding, in recognition that some physig
owned ASC ventures are a benefit to the federa
healthcare program and their beneficiaries (your
patients), the OIG has created a safe harbor for
physiciaowned ASC that establishes criteria car
tailored to mitigate the risk of fraud and abuse.
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arecall that a safe harbor sets forth specific condilions
if met, assure involved parties of not being prosecute
veatectioned for an arrangement meeting the safe har
tegaialifications. However, safe harbor protection |s or
iIndfforded to those arrangements that precisaljpmeet
a the conditions set forth. There is a safe harbor for
baiyvestment interest in hospital/physiciad ASC.
refwaahg the multiple requirements of the safe ha
dérat ownership is limited to physicians who perf
oselgedures on a regular basis, as demonstrated
omeeting the oti@rd practice income test.
ystem, Under the odbird practice income test used in
yaisalyzing the surgemmned ASC safe harbor, the
teingle specialty ASC safe harbor and tspenialliy
ASC safe harbor; at leasthing of each physician
efinedy e st or 6 s me d iatlsadrcesdar
the previous fiscal year or previous twelve montt
irbetlglerived from the performance of ASC proced
mhe term Aprocedur eso
In October 2007, the OIG issued advisory
opinion no. €A8. This opinion strongly reiterated
ickiory standing concern of the OIG about the pot
investments in ASC to serve as vehicles to reward
ediefddals. The proposed arrangement involved @ mu
infjieteialty group of ophthalmologists and optomefrists
taoyvners of a surgical center. The optometrists wpuld
have shared in the profits of this venture with th
itenshthalmologists. The chief concern of the OIGJis tt
| pesitiaron an investment in ASC might be disguised ¢
payment for referrals. Physicians in specialties that
adtypically refer to one another could jointly investjin a
S@E8L so that they are positioned to earn a profit from
referrals. One physician specialty provides the ASC
isgervices and the other provides referrals. In such ce
the OIG has a concern that medical decision making
be corrupted by financial incentives offered to p@tent
referral sources who stand to profit from service
efpligvided by another physician. The OIG was quick 1
Y @oimiagut that in the proposed arrangement, the
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Ambulatory Surgery Center Investments continued from paggtthalmologists and optometrists are in distinctly different positions
ophthalmologists personally perform surgical procedures at the ASC, and as such, surgical business isceftéd¢tiealpHiréextensi
practices.” However, the situation is quite different for optometrists, as they do not perform services,anthéhsvefical eeatnot
participating in a comparable extension of their office practice. As a result, the likelihood that thest@eatusitigetsangicae center
simply as a vehicle for receiving remuneration for referrals of patients to the ophthalmologists increaspsosigtifatardtyuldrhot
meet the practice income test, and they certainly were investors who were in a position to generate refisialetidie ABCthodge
reasons, the proposed arrangement failed to meet a safe harbor.

In conclusion, while investing in an ASC may propose an exciting new venture for physicians, it is absokitbly petEsary
income test. In the recent opinion discussed above, it appears that the OIG will not be dexgatatygiffoed itsilmnglevant to this safe
harbor any time soon. For more information, please contact Kristin Zer884t (3@ iSE bmsa.com.

We appreciate your STARK LAW CONCERNS WITH PHYSICIAN LEASES

comments and invite
you to contact us if Leasing space for your practice requires the consideration of a numfj

you have questions or from location to cost. If you are a physician leasing space from an entity
wish additional refer patients for designated health services (DHS), you have the addition
information on how ensuring that the lease meets the requirements of the Stark rule exception
any matter discussed leases. Otherwise, the lease could be considered a financial relationship
in Legal RX for and the entity, which would prohibit referrals to that entity for the furnishing
D6 i1 order to satisfy the Stark rule exception, the lease must meet the following c

to a specific situation. .
Michelle M. Schuld, Esq.

1. The lease must be in writing signed by the parties and specifying the premises covered.

2. The lease term must be at least one year. If the parties terminate the lease during the initial

Black McCuskey term, the piartles cannot enter into a new agreement during the first year of the original term
Health Care agreement.
Practice Group 3. The space leased must not exceed what is reasonable and necessary for the purposes of th

addition, the space must be used exclusively by the lessee and cannot be shared with the le
party related to the lessor. However, this does not prohibit the lessee from making payment
common areas so long as the payment does
common areas.

4. The rental charges must be set in advance and must be consistent with fair market value.

-
Randolph L. Snow  Kristin R. Zemis
Practice Group-Coordinators i . .
5. The rental charge cannot be determined in a manner that takes into account the volume or \

referrals or business generated between the parties.
6. The lease must be commercially reasonable even if no referrals are made between the lesst

7. Any holdover provision for a Aemitnth lease must not exceed the six months immediately fol
the expiration of the initial lease.

Robert I. Friedman Thomas W. Connors
As with any contract, careful review of all lease terms is critical to ensure that a lease will r
: = needs of your practice and comply with applicable laws and regulations. For more information, cc
, \4
1

Schuld at (330) 45841 omschuld@bmsa.com.
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Black McCuskdyas served as general and spetial
counsel for hospitals, professional practices pnd
practitioners, nursing homes, home health care

agencies, medical laboratories and other health care

s related businesses, both for profit apbfipn
- including medical foundations, physician organjzatio
A K and practice management groups.
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