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As we all know, the original STARK self-referral 

prohibition regulations were enacted in 1989.  The 

purpose of these regulations was to prohibit physicians 

from referring their patients for services to entities in 

which they had a financial interest.  Originally, the 

regulations restricted referrals to laboratory services 

only and then expanded to other designated health 

services (DHS) in 1993.  This became what is now 

referred to as STARK II which went into effect on 

January 1, 1995. 

STARK II prohibits physician referrals of 

Medicare beneficiaries to entities which either 

they, or a member of their family, have a 

financial relationship with for DHS.  Currently 

DHS includes the following: clinical laboratory 

services; physical therapy services; 

occupational therapy services; radiology 

services (MRI, CT, ultrasound services, nuclear 

medicine); radiation therapy; DME; parenteral 

and enteral nutrients, prosthetics, etc.; home health 

services; outpatient prescription drugs; and 

hospitalization services. 

An entity or physician is prohibited from collecting 

or making a claim for payment for such DHS, pursuant 

to a prohibited referral.  The CMS (Center for Medicare/

Medicaid Services) interpretation of the existing rules 

continued, resulting in rulemaking and the issuance of 

Phase I and Phase II of STARK II in 2001 and 2004 

respectively.   

On September 5, 2007, CMS issued Phase III of 

the STARK II Rules.  Phases I, II, and III are intended 

to be interpreted and integrated as a whole.  The 

following are some of the major changes in the rules.  

This is not meant to be an all inclusive list. 

The ñFair Market Valueò exception, applicable to 

hourly payments to physicians for their personal 

services, has been eliminated.  CMS will scrutinize the 

fair market value of arrangements to ensure that 

parties to an arrangement for physician personal 

services calculate fair market value, using any 

commercially reasonable methodology appropriate 

under the circumstances, and consistent with the 

definition of the ñfair market valueò for purposes of 

other STARK exceptions.   

CMS modified the definition of ñphysician in a 

group practice.ò  Physicians in a group practice must 

have a direct relationship with the group for which he/

she performs services, i.e., he or she is not under 

contract with another entity such as a physician 

staffing entity.  An independent contractor is not a 

ñphysician in a group practiceò unless he or she is 

actually performing services in the groupôs facilities. 

Physician bonuses in a group practice under 

Phase III are not prohibited, but profits must be 

allocated in a manner that does not directly relate to 

DHS referrals, including any DHS billed as an ñincident 

toò service.   

Among a number of other changes in the new 

rules are changes to ñin-office ancillary-shared 

services arrangements,ò which now must be crafted 

and operated in satisfaction of the existing STARK rule 

exception.  This may lead to a preference of ñblock 

leasingò space in a shared facility. CMS will likely be 

issuing new rules relative to ñper use or per click feeò 

arrangements, currently in place in many joint 

ventures.  CMS has intimated that such arrangements 

may be violative of the anti-kickback statute.   

Further, the intrafamily rural referrals exception 

has been modified under the new rules, as are 

changes to the physician recruitment exceptions.  The 

exception, prohibiting a group practice from imposing 

restrictions upon a recruited physicianôs ability to 

practice in an area served by the hospital that has 

guaranteed or supported their relocation, has been 

relaxed.   

As far as ñretention paymentsò: hospitals now   
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ARE YOU UNDERPAYING YOUR EMPLOYEES?  

TWO COMMON EMPLOYEE COMPENSATION PITFALLS 

Stark II, Phase III continued from page 1 - may provide for retention 

payments in under-served areas to physicians without the necessity of 

the physician producing a written bonified relocation offer from an entity 

more than 25 miles outside of the geographic areas currently served by 

the hospital.  Now, the physician may certify in writing that he or she has 

a bonified opportunity for future employment, which requires the 

relocation of his or her practice at least 25 miles outside of the geographic 

area served by the hospital, rural health clinic, or federally qualified health 

center.  In circumstances where the physician provides a written 

certification instead of a written offer, the retention payment may not 

exceed certain parameters.   

In conclusion, this article serves as a brief summary of rules 

changes and is not inclusive of all changes.  A complete Phase III final 

rule was printed in the Federal Register on Wednesday, September 5, 

2007, and these rules are effective in December, 2007.   Many in the 

industry believe that these will not be the final rules and that there are 

many proposed changes to STARK on the horizon.  It is important for 

hospitals and physicians, as well as DHS providers, to carefully craft 

existing and prospective arrangements, in order to fit the exceptions in 

the ever-changing landscape of STARK.      

With the recent enactment of Ohioôs 

Minimum Wage Amendment, 

employee compensation has 

become even more difficult.  The 

new Amendment not only sets a 

mandatory minimum wage that is 

higher than the national minimum, 

but the Amendment also will require 

employers to keep and store more 

detailed employment records for longer.  In this changing 

landscape, employers should take care to ensure they do 

not run afoul of these common employee-compensation 

pitfalls: 

Unpaid Overtime ï The Federal Fair Labor Standards 

Act (FLSA) requires that employees be paid overtime for all 

time over 40 hours per week, unless the employee can be 

treated as exempt.  Many employers have found themselves 

embroiled in a lawsuit because they mistakenly believed 

that all salaried employees are exempt from overtime 

requirements.  Payment on a salary basis, however, is only 

one of three requirements.  An exempt employee must also 

be paid more than $455 a week and have job duties that 

make them an ñexecutive,ò ñadministrative,ò ñprofessional,ò 

ñcomputerò or ñoutside salesò employee.  All of these 

definitions, of course, have their own specific requirements.   

Improper Record Keeping ï Just as a doctor would keep 

meticulous patient notes, an employer should keep precise 

and complete records of employeesô names and addresses, 

job specifics, pay rate, hours worked daily for non-exempt 

employees, leave taken daily for all employees, and amount 

paid each employee.   The Minimum Wage Amendment 

requires that employers keep these records for ñnot less than 

three years.ò  Employers are required to provide an 

employeeôs name, address, occupation, pay rate, hours 

worked, and amounts paid an employee, to the employee or 

to an authorized representative of the employee.   

Inconsistent or Uneven Compensation ï All employers 

should take care not to promise pay raises or benefits 

increases which they do not plan to make.  If employees are 

promised one thing and receive another, it will not only 

diminish employee morale, but it might lead to needless 

litigation.  If an employee is told ñYou will always have a job 

hereò or ñWe will keep you on through next year,ò that 

employer may have created a binding oral employment 

contract.  Similarly, if an employee is promised a pay raise 

that is never received, that employee may have a claim for 

breach of an oral contract.   

One of the most dangerous compensation practices an 

employer can engage in, is to use a random compensation 

scheme.  Raises or bonuses that are granted unevenly, or 

seemingly without reason, can create circumstantial 

evidence of illegal discrimination.  A poor-performing 

employee who is granted a lock-step raise, and then fired a 

week later, might be able to spin a story that the real reason 

was illegal discrimination.  Whenever possible, 

compensation should only be tied to performance or 

seniority, and as always, the employerôs policy should be 

administered firmly, fairly and consistently. 

Adam R. Webber, Esq.  

 

 

We appreciate your 

comments and invite 

you to contact us if 

you have questions or 

wish additional 

information on how 

any matter discussed 

in Legal RX for 

DoctorsSM may apply 

to a specific situation. 
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