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As we all know, the original STAR& ceHl
prohibition regulations were enacted in 1989.
purpose of these regulations was to prohibit ph
from referring their patients for services to enti
which they had a financial interest. Originally,
regulations restricted referrals to laboratory se
only and then expanded to other designated hé
services (DHS) in 1993. This became what is
referred to as STARK Il which went into effect
January 1, 1995.
STARK Il prohibits physician referrals of
Medicare beneficiaries to entities which ¢
they, or a member of their family, have a
financial relationship with for DHS. Currg
DHS includes the following: clinical labor
services; physical therapy services;
occupational therapy serviad®logy
services (MRI, CT, ultrasound services, |
,Esq. Medicinejadiation therayMEparenteral
and enteral nutrients, prosthetichoste ;health
serviceyutpatient prescription drugs; and
hospitalization services.

An entity or physician is prohibited from cq
or making a claim for payment for such DHS, g
to a prohibited referral. The CMS (Center for N
Medicaid Services) interpretation of the existin
continued, resulting in rulemaking and the issu
Phase | and Phase Il of STARK Il in 2001 and
respectively.
On September 5, 2007, CMS issued Phag
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STARK II, PHASE 1110 Here We Go Again

parties to an arrangement for physician personal
Treervices calculate fair market value, using any
ysomneercially reasonable methodology approprial
iesnder the circumstances, and consistent with the
theef i ni tion of the Afai
vict®er STARK exceptions.
palth CMS modi fied the def
h@gw oup practice. 0 Phys
prhave alirectelationship with the group for which h
she performs services, i.e., he or she is not undel
contract with another entity such as a physician
vithffing entity. An independent contraoter is
Aphysician in a group
celyct ual ly performing se
atory Physician bonuses in a group practice under
Phase Ill are not prohibited, but profits must be
allocated in a manner that does not directly relate
woléhs r ef erral s, incl udi
too service.

Among a number of other changes in the new
rul es ar e-offcchancillappared t o i
services arrangement s,
llaatiogeratedh satisfaction of the existing STARK 1
usxagte pt i on. This may |
lddiease6 i NgO0 space in a sh
giuess ui ng new rules rel a
arceaofjements, currently in place in many joint
20@4tures. CMS has intimated that such arrangen

may be violative of thelacktback statute.
e lll dfurther, the intrafamily rural referrals exceptic

the STARK Il Rules. Phases I, Il, and Il are intemaetieen modified under the new rules, as are

to be interpreted and integrated as a whole. T
following are some of the major changes in the
This is1otmeant to be an all inclusive list.
The AFair Market Va
hourly payments to physicians for their persor
services, has been eliminated. CMS will scru

nechanges to the physician recruitment exceptions.
rakaeption, prohibiting a group practice from impo:
restrictions upon a re
Ipractice in arnxacea gerveid byrthe hoapitgb thait ha
laguaranteed or supported their relocation, has bee
limekaxieel.

fair market value of arrangements to ensure t

nat As f ar as Nretention

continued on back
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Stark Il, Phase Il continued from pagedy provide for retentior
payments in ungsrved areas to physicians without the neces
the physician producing a written bonified relocation offer fror
more than 25 miles outside of the geographic areas currently
the hospital. Now, the physician may certify in writing that he

- |
exceed certain parameters.

sity ofIn conclusion, this article serves as a brief summary of rules
n ghamdity andnstinclusive of all changes. A complete Phase Il fi
senledviag printed in the Federal Register on Wednesday, Septem
oP60&,lersd these rules are effective in December, 2007. Many ir

a bonified opportunity for future employment, which requires théndustry believe that these will not be the final rules and that thel

relocation of his or her practice at least 25 miles outside of thg
area served by the hospital, rural health clinic, or federally qu
center. In circumstances where the physician provides a writ

> geagygmiojcosed changes to STARK on the horizon. It is importa
hlifieddieddtand physicians, as well as DHS providers, to carefully
erXxisting and prospective arrangements, in order to fit the excepti

certification instead of a written offer, the retention payment magheatvechanging landscape of STARK.

ARE YOU UNDERPAYING YOUR EMPLOYEES?

TwO COMMON EMPLOYEE COMPENSATION PITFALLS

We appreciate your

comments and invite 3 . . "
Wi th the r ecent emplyasstleave tmken daify folah empldyses, and am

Minimum Wage Amendment, paid each employee. The Minimum Wage Amendmen
employee compensation has requires that empl oyers| k
become even more difficult. Thet hr ee year s. 0 Empl oyer|s
new Amendment notonly setsa e mpl oyeebés name, addr es|s,
mandatory minimum wage that is worked, and amounts paid an employee, to the employ
higher than the national minimumto an authorized representative of the employee.
but the Amendment also will require  Inconsistent or Uneven Compenisatioemployer
employers to keep and store more should take care not to promise pay raises or beng
detailed employment records for longer. In this changingreases which they do not plan to make. If emp
landscape, employers should take care to ensure theyplomised one thing and receive another, it will not
not run afoul of these common emptoypensation diminish employee morale, but it might lead to nee
pitfalls: l'itigati on. I f an emp
Unpaid Overtim&he Federal Fair Labor Standardsh er e 6 or fAWe will keep
Act (FLSA) requires that employees be paid overtime Emplbyer may have created a binding oral employ
time over 40 hours per wadksthe employee can be contract. Similarly, if an employee is promised a
treated as exempt. Many employers have found thems®vésnever received, that employee may have a
embroiled in a lawsuit because they mistakenly believedeach of an oral contract.
that all salaried employees are exempt from overtime One of the most dangerous compensation pra
requirements. Payment on a salary basis, however, iscomjoyer can engage in, is to use a random comp
one of three requirements. An exempt employee mustelsme. Raises or bonuses that are granted une
be paid more than $455 a week and have job duties tregemingly without reason, can create circumstanti
make them an fAexecuti ve, évidédhee dfrilegal disctiminatior. Yepfmoming i p
Acomputero or fioutsi de s enpleygedwheismahtedyestegkraise, aAd then foe
definitions, of course, have their own specific requiremgatk later, might be able to spin a storyriatehsor
Improper Record Keepidgst as a doctor would keepwas illegal discrimination. Whenever possible,
meticulous patient notes, an employer should keep precsgensation shoaoitdybe tied to performance or
and complete records of eepioyeeyd amdeas aaldwa)
job specifics, pay rate, hours worked dailyef@mipn administerdamlyfairlyandconsistently

you to contact us if

you have questions or

wish additional
information on how
any matter discussed

in Legal RX for
Doctors®™ may apply
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to a specific situation.

Adam R. Webber, Esq.
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C. Jason Deeds

Richard D. Dodez

Black McCuskéyas served as a general and spegcial
counsel for hospitals, professional practices an
practitioners, nursing homes, home health care
agencies, medical laboratories and other health|care
related businesses, both for profit apbfipn
including medical foundations, physician organization
and practice management groups.
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James M. Wherley Jr.
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Robert B. Preston 111
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