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CONSTRUCTION Al A Makes Key Revisions to A

PRACTICE GROUP O November 12, 2007, the American Institute  injury was ever discovered. While this provision was
nof Architects (AIA) released the latest beneficial to contractors, owners viewed it as unfair.

OIS S ROl oisions to the AIA form construction documents. Currently, To resolve this perceived unfairness, the 2007 version
Robert J. Murphy AlA’s form construction contracts are the most widely used ~ of A201 has been revised to read: “The Owner and the

Co-Coordinators documents in the industry. Therefore, the recent changes to  Contractor shall commence all claims...within the time
Randy L. Snow the AIA forms will have a significant impact on the industry,  period specified by the applicable law, but in any case, not
Bruce M. Soares since most builders, subcontractors, architects and owners ~ more than ten years after Substantial Completion of the
C. Jay Deeds are likely to encounter them. work.” This new provision resurrects Ohio’s statute of
Gordon D. Woolbert, 11 What provisions in the AIA Forms have changed? limitations in A201 contracts. Therefore, A201 no longer
Adam R. Webber The 2007 revisions modify several key provisions sets forth a specific date upon which the statute of limitations
Timothy L. Fox contained in AlA form A201, General Conditions of the will begin running, but merely provides that claims may not
Christian J. Petronelli Contract for Construction. The following is a summary of be brought more than ten years after substantial completion
Michelle M. Schuld several of these changes. of the work. While this new provision allows owners time to

Prompt payments to subcontractors discover problems, it deals a substantial blow to contractors,

Under the prior version of A201, a contractor was ~ who no longer have the certainty of knowing the date on
obligated to “promptly pay each subcontractor upon  which the statute of limitations will begin to run. Under the
the receipt of payment from the Owner.” However,  prior version of A201, contractors could rest assured in

this version failed to define what is “prompt” knowing that certain claims could not be brought more than
payment. The 2007 revisions modify this provision  two years after “substantial completion” of the work. Now,
to clarify when payments to subcontractors are due. under the default provisions of revised A201, contractors will

New A201 provides that a contractor must pay have to wait ten years for that same assurance.
subcontractors “no later than seven days after Dispute resolution
tronelli, ESG. receipt of payment from the Owner.” While this The 1997 version of A201 required that all claims
provision provides certainty to subcontractors regarding the  arising out of the contract be submitted to arbitration.
due date of payment, it does so at a price to general However, new A201 no longer requires arbitration as a form
contractors. General contractors will now have the of dispute resolution. Instead, the new version allows the
increased burden of ensuring all subcontractors are paid parties to choose whether or not they will submit claims to
within seven days of receiving payment from the owner, or  arbitration. The new provision reads: “If the parties have
risk being in breach of the contract. selected arbitration as the method for binding dispute
Time limits on claims resolution...any claim...shall be subject to arbitration.”
Since 1987, A201 has provided that the statute of Therefore, the parties may choose arbitration as the means
limitations on claims under an AlA contract began to run of dispute resolution, under the contract; however, if the
upon the happening of one of the following: substantial parties fail to affirmatively choose arbitration in the contract,
Canton Office completion of the project, final completion of the project and  they will automatically be “stuck” with litigation as the means
220 Market Ave. S payment, or the date that warranty work was corrected or of dispute resolution.
Suite 1000 refused. In Ohio, the traditional rule is that the statute of Conclusion
Canton, Ohio 44702 limitations does not begin to run on some claims until the The above represents only a few of the changes made
330.456.8341 claim is first discovered. For example, under Ohio law, ifa  to A201 by the 2007 revisions. Before entering into your
330.456.5756 fax roofing contractor negligently sealed a roof and two years next AlA contract, you should thoroughly review the contract
later the roof began to leak, the statute of limitations would  for additional modifications not discussed in this article.
Dover Office not begin running until the building owner discovered the It is worth noting that, while several of the default
130 West Third St. leak. Conversely, under the prior version of A201, the cause provisions contained in A201 have been modified, many of
PO Box 2330 of action would begin running upon “substantial completion”  these provisions may still be negotiable. Before you sign
Dover, Ohio 44622 of the work by the roofing contractor, which, in the above your next AlA construction contract, please call us first to
330.364.6553 example, would be two years before the building owner ever ensure your rights are fully protected. For more information,
330.364.2739 fax discovered the problem. Therefore, under old A201, some  contact attorney Christian J. Petronelli at (330) 456-8341 or

claims against contractors were barred before the actual cpetronelli@bmsa.com. o )
www.bmsa.com additional articles on back
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Creati ve Financi al Sol ut i

lthough the local real estate market has shown recent signs of life that will hopefully lead to a turnaround soon, many of

those in the real estate industry continue to be impacted by the financial turmoil that has plagued the industry over the last
36 months. In these difficult financial times, it often becomes imperative to come up with non-conventional structures to financial
issues. Whether it is subcontractors struggling to obtain payment, builders struggling with financing unsold homes, developers
struggling with coordinating new projects, or simply individual homeowners struggling with selling a house or coping with a
mortgage, Black McCuskey’s wide breadth of experience and expertise can help create solutions.

Through the collaboration of the members of our real estate, construction, commercial law, estate planning and collection practice areas, we can
work with you to come up with cost-effective ways to reach your ultimate goal, even in uncertain financial times. Our attorneys can help guide you
through the process of securing your interest in various assets, filing liens, and taking collection actions (replevin, garnishment, asset searches, etc.)
to achieve real dollars on debts. On the other side, we can work with clients struggling with short term cash flow issues to negotiate reasonable
payment terms and debt reductions that reposition debt to allow you to push forward with your ultimate business goals while avoiding the fear of
lawsuits. On the development side, we can work with you and/or your lenders on structuring the often complicated financing packages that are
required to complete transactions in the current environment, including providing the document structure for private financing, cross securitization for
lenders across asset groups, multi-party debt structures and the security instruments to back them up. For individual homeowners, we can work with
you to consider alternatives, such as land contracts, leases with options to purchase, short sales and seller-carried financing. Let us leverage our 86
years of history, experience and knowledge to help craft a solution to your financial challenges today. For more information, please contact attorney

Robert J. Murphy, Esq.

Robert J. Murphy at (330) 456-8341 or rmurphy@bmsa.com.

GET WHAT You DESERVE ~ OHI08& MECHANICSO

Have you supplied labor or materials as part of a residential or
commercial construction project, but haven't been paid in full? Do
you know what lawful remedies are available to assist you in getting what you
deserve? Ohio law provides that you're entitled to secure your claim with a
mechanics’ lien where, as a result of an oral or written contract, your efforts
or supplies have enhanced the value of real property.

A mechanics’ lien holder may demand payment directly from the owner,
instead of the contractor, and, under certain circumstances, may be entitled
to a lien upon the improved property. In addition, if you've timely provided the
contractor with your invoice, but have yet to be paid, Ohio’s Prompt Pay Act
may be entitle you to 18% interest on the outstanding amount, as well as your
attorney fees and court costs.

he

How can a mechanicsd | ien

The rules vary depending on the type of construction project, be it
residential or commercial, private or public. For instance, in a public works
project, the lien attaches only against the funds owed to the contractor, not
against the property itself. In a private project setting, however, the lien
attaches not only to the structure, but also to the land and any improvements
to the land. As such, a lien can prevent the owner from transferring
ownership of the property, or from even refinancing a mortgage, without first
paying you in full. In addition, the mechanics’ lien may entitle you to receive
payment directly from the owner for what's contractually due and unpaid, thus
placing you ahead of the contractor. Lastly, in the event the owner is
unwilling or unable to pay your claim in full, the mechanics’ lien may permit
you to foreclose on the property.

Ohio's Prompt Payment Act
Ohio's Prompt Payment law covers both public and private commercial
construction projects, with the exception of one, two and three-family
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IEN & PROMPT PAYMENT

detached dwellings. As long as the subcontractor or
material supplier submits a payment invoice to the
contractor in sufficient time to allow the contractor to
include the application in the contractor's own pay
request, the contractor must pay the subcontractor or
materiel supplier within ten days of receipt of payment
from the owner. If the contractor fails to pay within ten
days, the contractor must pay 18% interest on the

Timothy L. Fox, Esq.
outstanding amount from the 11th day after receipt of payment. If payment
is not made within thirty days, the subcontractor or material supplier may file
a lawsuit to recover the amount due and unpaid, 18% interest on the unpaid
amount, as well as its attorney’s fees and court costs.

[Followdhe Rulest pai d?

Ohio’s laws regarding mechanics’ liens and prompt payment claims,
provide owners and general contractors with a strong incentive to timely
compensate subcontractors and material suppliers for their goods and
services. The applicable rules and deadlines, however, are strict and
uncompromising. Although other methods of compelling payment may
remain viable for several years, such as claims for breach of contract or
unjust enrichment, mechanics’ liens and prompt payment claims must be
filed and perfected quickly, or they are lost. If you require assistance with
mechanics’ liens or prompt payment claims, or any other area of
construction law, please contact attorney Timothy L. Fox at (330) 456-8341
or tox@bmsa.com.
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