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The Arbitration Clause
Do You Still Want One in Your Contract?

Many of the construction and subcontractor contracts drafted in the past ten years conte
provision requiring arbitration. However, there has been a movement away from arbit
increased costs, court battles regarding the arbitrability of contracts, and uncertainty regarding the res
arbitration. Indeed, arbitration was the default provision in all America Institute of Architects (AlA) cor
2007 modifications to the general terms and conditions. Now, arbitration is merely one of the options;
option being litigation. Given that, you need to ask yourself whether it still makes sense to have an ar
in your contract.

Many construction contracts with arbitration provisions require arbitration through the Ameri
Association (AAA), the Better Business Bureau (BBB), or the local Ho
Association (HBA). Issues have arisen with AAA arbitration in regards to it
fees and costs (usually starting at $2,000.00 to $4,000.00+, depending on t
issue), lack of ability to conduct discovery in many cases, and the costs of
(usually $200.00 or more per hour fottcthvee day arbitration). Issues have
arisen with BBB arbitration due to the fact that many BBB certified arbitrators &
with the complex issues inherent in construction cases. Conversely, while HH
generally require knowledgeable contractors to participate, many cons
successfully had HBA arbitration clauses overturned due to claimed lack of m'BQH%r&)P(tI?JeSton i
fox guarding the henhouse syndrome) or because these builder run arbitration procedures have faile
the Federal Arbitration Act, applicable state law, or applicable case law.

Another factor which has led many construction professionals and construction attorneys awa
arbitration is the availability of | ow cost o
court mandated mediation programs over the past decade has resulted from courts hiring mediators c
local rules to permit or require mediation of cases before excessive amounts have been spent on litig:
local Common Pleas courts, including Summit County, Stark County, and Tuscarawas County, provid
services free of charge once litigation has been initiated. These mediators, who are generally experie
commercial / civil attorneys, have been very successful in bringing caséswinettdenreatmonetary basis
or in regards to the performance of remedial and/or corfettittleevgatisfaction of all parties. Given the
access to these mediation programs as an alternative to costly and adversarial arbitration, a mandato
clause may not make sense for your contract.

Finally, depending on the terms and the binding nature of the arbitration required by your cont
may find that the arbitration clause is inapplicable and the matter must proceed through litigation. Uni
determination (brought about by a motion by the party opposing the arbitration) requires a hearing bef
briefing by the parties, and will result in additional expenses even prior to a determination of arbitrabili
rendered.

Depending on the nature of your business (general contractor, prime contractor, subcontracto
supplier, or design professional), an arbitration provision may make sense in your contract. However,
was advisable a decade ago does not mean that it is the right thing for your business in 2010. Please
Attorney Bob Preston, or a member of Bl ack Mc
regarding this and other applicable changes in construction contracts in the last decade.
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EVERY CONTRACTOR AND MATERIAL SUPPLIER
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hi o6s Prompt Pay Act, found at Ohio Revised Code
contractors who improperly withhold payment to subcontractors and material suppliers. It applies to both pu
commercial construction work, excluding only residential construction of singgenitywaeteitined dwellings.

The Act states that if a subcontractor or material supplier applies for payment and the contractor inclutietine appli
pay request to the owner, the contnastpay the subcontractor or material suppliet
within 10 days of receipt of payment from the owner. The contractor is permitte
the amount paid by any retainage provided for in the contract and may withhold
amounts necessary to resolve disputed liens or claims. The Ohio Supreme Cou
that a Adisputed | ien or claimd is
providing any materials under the contract. However, any monies owed for worl
materials that are not in dispute cannot be withheld; only the portion pertaining t
dispute.

General contractors should be especially cautious in assuming that their
subcontract protects them from the provisions of this Act. The Act statutorily denies any interest termaylomrerténars 18% or
greater than 10 days after the contractor receives payment. Any contract provision to the contrary iswoid as a matter of Is

Pl ease keep Ohiobés Prompt Pay Act in mind the ridext
supplier. I f you have any questions regar di n gonaGtititomeéys
Bob Preston, or one of the members of B834lck, Mc Cuskey®6

There May Never Be a Better i a.melri(;an
Time to Buy or Refinance title™ ™"

ondt despair if you di dn 6Timedanzebuyer Tax Creulit, bedausd thid may lbee
perfect time for you to purchase a home or to refinance your existing tiwgag éoeaies have fallen to their lowes
levels in 40 years

According to the Federal Home Loan Mortgage Corporation, the nationwide geznagena la@®was 4.58 percent last
week, the lowest such rate the mortgage company reported since it began keeping records in 1971. The cuefricason of |
and the | owest interest rate on record pr es e mvdabledonnearly c
four decades.

Should you decide to take advantage of these favorable circumstances and purchase a new home, or are agethe m
your current mortgage and decrease your int er eedoyaldyoa,
title insurance, escrow, or settlement needs. Since its beginning as a Stark County abstract company irh&9g8yvimierican
one of the most respected and largest title insurance agencies in Northeast Ohio, serving Stark, TuscaraiasrSogymit, Me
Holmes, Harrison, Coshocton, Guernsey, Belmont, Wayne, Portage, Carroll, and Columbiana Counties.

American Title offers you competitive rates, exceptional customer service, and closing offics
convenient locations: Alliance, Belden Village area, Canton, and Dover. Furthermore, if you are
mortgage and already purchased title insurance on your preven# ibavaé purchased somewhereakésq
advantage of American Titleds discounted rei
premi um. I n addition, American Titlebs atto
purchase agreements, leases, assistance with landlord/tenant issues, and other real property matte
guestions regarding any of your real estate needs, please contact American T8@08t ¢82Q)jo4H6y Ti
Fox at (330) 48055 or dfox@bmsa.com Timothy L. Fox
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Lead Based PaintNew Rules Enforcement

s many of you
have seen in th
news, trade industry publications,
a variety of outreach directly from
Environmental Protection Agency
spring on April 22, 2010, the EPA
began full implementation of new
applicable to those who are paid for renovations to structut
may contain lead based paint. These rules and requiremq
originally put into the EPA regulations in April 2008, but ha
year time window for full effect and enforcement to begin.
these new requirements impose a variety of specialized co
activities, testing, and site clean up requirements on anyory
disturbing more than six square feet of an interior space th
have lead paint, or 20 square feet or more of an exterior sy
could have lead paint. Additionally, the regulations require
performing this type of work to obtain certification and to p
specialized training for all of the individual workers perfor
work.

Specifically, the new regulations require not only th
certification and training requirements set forth above, but
contain recokieping requirements that obligate contractorg
performing work to maintain records evidencing their comg
the requirements for a minimum of three years following ar
based paint renovation.

In terms of specific requirements for the actual perf
of the work, at a minimum, all renovations must;

ABe performed by certified firms using certified
renovators.

A Have signs clearly posted at the work area defining ti

work area and warning occupants and other persons
not involved in renovation activities to remain outside
the work area.

A As part of sep prior to renovation, the firm who is
performing the work must contain the work area so th
no dust or debris leaves the work area while the
renovation is being performed.

ADuring the work there can be no use of open flame, d
burning or torching of lead based paint.

AThe operation of sanders, grinders, power planers,
needle guns, abrasive blasting or sand blasting can
only be done on lead based paint areas if such

and  machines have and are using HEPA exhaust control

the devices as part of their systems.

D

this A Additionally, operating a heat gun on lead based paint
at temperatures exceeding 1100° Fahrenheit or higher
Fules is prohibited.

esthat |n terms of additional specific requirements for interior

NE&NBRARions, the firm performing the work must remove all obj
0 fdWidthe work area, or cover them with plastic sheeting with a
Inn@en&iges sealed; close and cover all duct openings in the wi
NSHitctigsed down plastic sheeting, close windows and doors in
€work area and cover all doorways with plastic sheeting; cover
At Gurface with taped down plastic sheeting in the work are:
agfiriidtim of six feet around the perimeter of surface undergoi
albABvation, or sufficient distance to contain the dust (whichev
ijilfé%lter); use precautions to ensure that all personnel, tools al
ingstie, including the exteriors of containers, are free of dust ar
debris when leaving the work area. Upon completion of the w
E renovator must clean the work area until no dust or residue re
alRIuding collecting all paint chips and debris, and sealing it in
duty bags, removing and disposing of the protecting sheeting
lighegavitheaning all objects and surfaces in the work area with
yieahf the work area in a manner specified by the EPA, whict
includes vacuuming with a HEPA filter accompanied vacuum

DIcAHABhg with a damp cloth; and moving all furniture in the are
mopping floor areas to ensure that all dust is removed.

For exterior renovations, the firm performing the worl

close all doors and windows within 20 f
ethe renovation; ensure that all doors in th
area that will be used while the job is
performed, are covered with plastic shee
a manner that allows workers to pass t
while confining dust and debris; must co ;
abround with plastic sheeting or Otl’ﬁbbertJ_ Murphy
disposable and permeable material with a minimum of 10 fee
the perimeter, or sufficient distance to collect falling paint
r(whichever is greater). In situations such as where work ares

close proximity to the other buildings, or work when windy cor
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