
 M any of the construction and subcontractor contracts drafted in the past ten years contain a 

provision requiring arbitration.  However, there has been a movement away from arbitration due to 

increased costs, court battles regarding the arbitrability of contracts, and uncertainty regarding the results of 

arbitration.  Indeed, arbitration was the default provision in all America Institute of Architects (AIA) contracts until the 

2007 modifications to the general terms and conditions.  Now, arbitration is merely one of the options; with the default 

option being litigation.  Given that, you need to ask yourself whether it still makes sense to have an arbitration clause 

in your contract. 

 Many construction contracts with arbitration provisions require arbitration through the American Arbitration 

Association (AAA), the Better Business Bureau (BBB), or the local Home Builders 

Association (HBA).  Issues have arisen with AAA arbitration in regards to its upfront filing 

fees and costs (usually starting at $2,000.00 to $4,000.00+, depending on the amount at 

issue), lack of ability to conduct discovery in many cases, and the costs of the arbitrator 

(usually $200.00 or more per hour for a two-to-three day arbitration).  Issues have also 

arisen with BBB arbitration due to the fact that many BBB certified arbitrators are not familiar 

with the complex issues inherent in construction cases.  Conversely, while HBA arbitrations 

generally require knowledgeable contractors to participate, many consumers have 

successfully had HBA arbitration clauses overturned due to claimed lack of impartiality (the 

fox guarding the henhouse syndrome) or because these builder run arbitration procedures have failed to comply with 

the Federal Arbitration Act, applicable state law, or applicable case law. 

 Another factor which has led many construction professionals and construction attorneys away from 

arbitration is the availability of low cost or no cost mediation in many of Ohioôs Common Pleas courts.  The upswing in 

court mandated mediation programs over the past decade has resulted from courts hiring mediators or changing their 

local rules to permit or require mediation of cases before excessive amounts have been spent on litigation.   Many 

local Common Pleas courts, including Summit County, Stark County, and Tuscarawas County, provide mediation 

services free of charge once litigation has been initiated.  These mediators, who are generally experienced 

commercial / civil attorneys, have been very successful in bringing cases to settlementðwhether on a monetary basis 

or in regards to the performance of remedial and/or corrective workðto the satisfaction of all parties.  Given the 

access to these mediation programs as an alternative to costly and adversarial arbitration, a mandatory arbitration 

clause may not make sense for your contract. 

Finally, depending on the terms and the binding nature of the arbitration required by your contract, a court 

may find that the arbitration clause is inapplicable and the matter must proceed through litigation.  Unfortunately, this 

determination (brought about by a motion by the party opposing the arbitration) requires a hearing before a court, 

briefing by the parties, and will result in additional expenses even prior to a determination of arbitrability being 

rendered. 

 Depending on the nature of your business (general contractor, prime contractor, subcontractor, material 

supplier, or design professional), an arbitration provision may make sense in your contract.  However, just because it 

was advisable a decade ago does not mean that it is the right thing for your business in 2010.  Please contact 

Attorney Bob Preston, or a member of Black McCuskeyôs Construction Practice Group, to review your contract 

regarding this and other applicable changes in construction contracts in the last decade. 

Legal 
BLACK McCUSKEY SOUERS & ARBAUGH, LPA                       Summer 2010 

CONSTRUCTION 
PRACTICE GROUP 
 

Robert B. Preston, III 
Robert J. Murphy 
  Co-Coordinators 
Randolph L. Snow 
Joel K. Dayton 
Bruce M. Soares 
C. Jason Deeds 
Timothy L. Fox 
Christian J. Petronelli 
Michelle M. Schuld 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Blueprint SM 

Canton Office 
220 Market Ave. S 

Suite 1000 
Canton, Ohio 44702 

330.456.8341 
330.456.5756 fax 

 
 

Dover Office 
130 West Third St. 

PO Box 2330 
Dover, Ohio 44622 

330.364.6553 
330.364.2739 fax 

 
www.bmsa.com 

Robert. B. Preston III 



Legal Blueprint  

 O 
hioôs Prompt Pay Act, found at Ohio Revised Code Ä 4113.61, imposes 18% interest and reasonable attorneysô fees on 

contractors who improperly withhold payment to subcontractors and material suppliers.  It applies to both public and private 

commercial construction work, excluding only residential construction of single, two or three-family detached dwellings. 

 The Act states that if a subcontractor or material supplier applies for payment and the contractor includes the application in his own 

pay request to the owner, the contractor must pay the subcontractor or material supplier 

within 10 days of receipt of payment from the owner.  The contractor is permitted to reduce 

the amount paid by any retainage provided for in the contract and may withhold any 

amounts necessary to resolve disputed liens or claims.  The Ohio Supreme Court has held 

that a ñdisputed lien or claimò is one involving the performance of the work or labor, or 

providing any materials under the contract.  However, any monies owed for work or 

materials that are not in dispute cannot be withheld; only the portion pertaining to the 

dispute. 

 General contractors should be especially cautious in assuming that their 

subcontract protects them from the provisions of this Act.  The Act statutorily denies any interest terms lower than 18% or payment terms 

greater than 10 days after the contractor receives payment.  Any contract provision to the contrary is void as a matter of law. 

 Please keep Ohioôs Prompt Pay Act in mind the next time a dispute arises with your general contractor, subcontractor, or material 

supplier.  If you have any questions regarding Ohioôs Prompt Pay Act or any other construction concerns, please feel free to contact Attorney 

Bob Preston, or one of the members of Black, McCuskeyôs Construction Practice Area Group, at (330) 456-8341. 
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D 
onôt despair if you didnôt qualify, or didnôt take advantage of the First-Time Homebuyer Tax Credit, because this may be the 

perfect time for you to purchase a home or to refinance your existing home loan.  Mortgage rates have fallen to their lowest 

levels in 40 years. 

According to the Federal Home Loan Mortgage Corporation, the nationwide average for a 30-year home loan was 4.58 percent last 

week, the lowest such rate the mortgage company reported since it began keeping records in 1971.  The combination of lower home prices 

and the lowest interest rate on record presents an excellent opportunity for you to obtain a home at a value thatôs not been available for nearly 

four decades. 

Should you decide to take advantage of these favorable circumstances and purchase a new home, or are in the market to refinance 

your current mortgage and decrease your interest rate, please consider American Title Associates Agency, Inc. (ñAmerican Titleò) for all of your 

title insurance, escrow, or settlement needs.  Since its beginning as a Stark County abstract company in 1929, American Title has grown to be 

one of the most respected and largest title insurance agencies in Northeast Ohio, serving Stark, Tuscarawas, Summit, Medina, Mahoning, 

Holmes, Harrison, Coshocton, Guernsey, Belmont, Wayne, Portage, Carroll, and Columbiana Counties. 

American Title offers you competitive rates, exceptional customer service, and closing offices located in four 

convenient locations: Alliance, Belden Village area, Canton, and Dover.  Furthermore, if you are refinancing your 

mortgage and already purchased title insurance on your previous loan (even if it was purchased somewhere else) take 

advantage of American Titleôs discounted reissue rate.  This could result in a savings of 30% off your new policy 

premium.  In addition, American Titleôs attorneys can provide service with deeds, notes and mortgages, land contracts, 

purchase agreements, leases, assistance with landlord/tenant issues, and other real property matters.  If you have any 

questions regarding any of your real estate needs, please contact American Title at (330) 456-8900 or Attorney Tim 

Fox at (330) 430-5055 or at tfox@bmsa.com. Timothy L. Fox 
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 A  s many of you 

have seen in the 

news, trade industry publications, and 

a variety of outreach directly from the 

Environmental Protection Agency, this 

spring on April 22, 2010, the EPA 

began full implementation of new rules 

applicable to those who are paid for renovations to structures that 

may contain lead based paint.   These rules and requirements were 

originally put into the EPA regulations in April 2008, but had a two-

year time window for full effect and enforcement to begin.  In general, 

these new requirements impose a variety of specialized construction 

activities, testing, and site clean up requirements on anyone 

disturbing more than six square feet of an interior space that could 

have lead paint, or 20 square feet or more of an exterior space that 

could have lead paint.  Additionally, the regulations require all firms 

performing this type of work to obtain certification and to provide 

specialized training for all of the individual workers performing the 

work.  

 Specifically, the new regulations require not only the 

certification and training requirements set forth above, but also 

contain record-keeping requirements that obligate contractors 

performing work to maintain records evidencing their compliance with 

the requirements for a minimum of three years following any lead 

based paint renovation.   

 In terms of specific requirements for the actual performance 

of the work, at a minimum, all renovations must:  

 
Å Be performed by certified firms using certified 

renovators. 
 
Å Have signs clearly posted at the work area defining the 

work area and warning occupants and other persons 
not involved in renovation activities to remain outside 
the work area.  

 
Å As part of set-up prior to renovation, the firm who is 

performing the work must contain the work area so that 
no dust or debris leaves the work area while the 
renovation is being performed.  

 
Å During the work there can be no use of open flame, or 

burning or torching of lead based paint.  
 

Å The operation of sanders, grinders, power planers, 
needle guns, abrasive blasting or sand blasting can 
only be done on lead based paint areas if such 
machines have and are using HEPA exhaust control 
devices as part of their systems.   

 
Å Additionally, operating a heat gun on lead based paint 

at temperatures exceeding 1100° Fahrenheit or higher 
is prohibited.   

 

In terms of additional specific requirements for interior 

renovations, the firm performing the work must remove all objects 

from the work area, or cover them with plastic sheeting with all seams 

and edges sealed; close and cover all duct openings in the work area 

with taped down plastic sheeting, close windows and doors in the 

work area and cover all doorways with plastic sheeting; cover the 

floor surface with taped down plastic sheeting in the work area of a 

minimum of six feet around the perimeter of surface undergoing 

renovation, or sufficient distance to contain the dust (whichever is 

greater); use precautions to ensure that all personnel, tools and other 

items, including the exteriors of containers, are free of dust and 

debris when leaving the work area.  Upon completion of the work, the 

renovator must clean the work area until no dust or residue remains, 

including collecting all paint chips and debris, and sealing it in heavy 

duty bags, removing and disposing of the protecting sheeting as 

waste, cleaning all objects and surfaces in the work area within two 

feet of the work area in a manner specified by the EPA, which 

includes vacuuming with a HEPA filter accompanied vacuum cleaner, 

or wiping with a damp cloth; and moving all furniture in the area and 

mopping floor areas to ensure that all dust is removed.  

For exterior renovations, the firm performing the work must 

close all doors and windows within 20 feet of 

the renovation; ensure that all doors in the work 

area that will be used while the job is being 

performed, are covered with plastic sheeting in 

a manner that allows workers to pass through 

while confining dust and debris; must cover the 

ground with plastic sheeting or other 

disposable and permeable material with a minimum of 10 feet beyond 

the perimeter, or sufficient distance to collect falling paint debris 

(whichever is greater).  In situations such as where work areas are in 

close proximity to the other buildings, or work when windy conditions 
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