Environmental

BLACK McCUSKEY SOUERS & ARBAUGH, LPA Fall 2008

ENVIRONMENTAL
PrACTICE GROUP

All Appropriate Inquiries Standards for the
Acquisition of Commercial Property

Kristin R. Zemis
Coordinator

James M. Wherley, J I . : , , .
: It is critical for a business looking to purchase a commercial property to investigate anjy p«
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Robert J. Murphy environmental hazards associated with the property prior to its acquisition. This is generally faccc
Timothy L. Fox conducting what is known as a Phase | Environmental Site Assessment. In addition to identi[/inc

Background

(o i a=lifelalzll  environmental hazards associated with a property, this assessment is crucial to obtaining liaility
Michelle M. Schuld from prexisting contamination under the Comprehensive Environmental Response, Compengatic
Liability Act (42 U.S.C. A 9601) (1980) (|pcC
contaminated with hazardous waste can be subject to strict, retroactive liability for the cleanyp of
even if they were not involved in the contamination. In subsequent amendments, a progpec

l andowner could achieve liability protejt
the property. However, the U.S. EPA only recently established clear standards and pragtice
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The AAI Final Rules provide a prospective purchaser with clear standards for conducfing
environmental studies necessary for achieving liability protection under CERCLA. By cdndu
Schuld Phase | in compliance with the AAl final rules, a business can identify environmental hazard:
achieve liability protection for property clean up. However, it is crucial that the Phase | comply in
with the AAI Final Rule.

Landowner Liability Protections
CERCLA applies to all nonresidential properties, residential properties which serve afcon
function, and land purchased by a commercial entity for residential development. The AAI Fihal |
three categories of | andowners who can aclhi
include:

1 Innocent Landowner: an owner who establishes that at the time they acquired the propert
not know of the presence (or the threatened release ) of any hazardous substance on ghe
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220 Market Ave. S 1 Contiguous Property Owner: an owner who establishes that they did not know of contami
Suite 1000 property prior to acquisition, but which is later found to be contaminated through activijies
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330.456.8341 1 Bona Fide Prospective Purchaser: an owner who knowingly purchases a contaminated pr
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Requirements for an AAl Final Rule Compliant Phase |
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Dover, Ohio 44622 introduced, the ASTM revised its Phase | Standard Practice to comply with the AAI Final Rulg stz
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Ch k It Out! (Continued from fratwwever, it is not enough for a Phase | report to simply recite that it was co
ec ut: the current ASTM standard. The underlying investigation must cover all of the necessary com

SECQVEOINGY  cquired by the AAI Final Rule, as follows:

has a new website _ _ _
The investigation must be completed by

with the requisite education, training, certification and/or experience as set forth in 40 CFR 83:
inquiry must be conducted within 180 days prior to the date of acquisition of the property. In a
inquiry must include an investigation of all of the following items:
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1 Searches for recorded environmental lien cleanups

1 Interviews with past and present owners, operators or occupants

1 Reviews of historical sources

1 Reviews of government records

1 Visual inspection of the property

1 Commonly known or reasonably ascertainable information on the property

1 Degree of obviousness of the presence and the ability to detect the contamination

1 Relationship between the purchase price of the property relative to the value of the proy
property was not contaminated.

These purpose of these inquiries is to identify conditions which would indicate the reles
threatened release of hazardous substances on the subject property. By reviewing the above
investigation must establish the following information relative to the subject property:

1 Current and past property uses and occupancies

1 Current and past uses of hazardous substances

1 Waste management and disposal activities that could have caused releases or threater
of hazardous substances

1 Current and past corrective actions and response activities undertaken to addigsisigast
releases of hazardous substances

1 Engineering controls

1 Institutional controls

Kristin R. Zemis 1 Properties adjoining or located nearby the subject property that have environmental cor
CEU T could have resulted in conditions indicative of releases or threatened releases of hazart

substances to the subject property

A= These findings must be documented in a written report whichapniaimasato whether the

s inquiry has identified conditions indicative of releases or threatened releases of hazardous sul
h 2 at, in, or to the subject property. In addition, if there are any data gaps that affect the ability of
James M. Wherley, Brobert B. Preston finvironmental professional to identify conditions indicative of releases or threatened releases
substances on the property, the environmental professional must comment on the significance
gap and the environmental professional's ability to provide an opinion as to conditions indicati
or threatened releases on the subject property.

The report must also document the qualifications of the environmental professional cor
report. Finally, it must be signed by the environmental professional and contain a declaration
the qualifications of an environmental professional as defined in 40 C.F.R. 8312.10, and that tl
and performed dall appro i inqguirieso
the requirements of 40 C.F.R. Part 312. For mo
information, contact Attorney Michelle Schul
at (330) 458341 omschuld@bmsa.com
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