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 O hioôs Voluntary Action Program (VAP) was created in September 1994 with the passage of Senate Bill 221.  Fully implemented by March 1997, the VAP was designed to provide individuals 

with the ability to:  
 

1) investigate possible environmental contamination,  

2) clean up the contamination, if necessary, and, when completed,  

3) receive a release of liability and a promise from the State of Ohio that no more cleanup is necessary. 
 

  According to the Ohio Environmental Protection Agency (EPA), before the VAP was created, 

valuable land sat idle because potential investors, developers, and businesses feared liability and 

staggering environmental cleanup costs.  In addition, because cleanup standards were unclear, developers 

commonly abandoned plans to clean up their contaminated properties because Ohio EPA (forced to 

allocate its limited resources on the most highly contaminated sites) was unable to provide the requested 

guidance and oversight for smaller cleanup projects.   
 

 In contrast, by establishing specific standards for cleaning up contaminated properties, the VAP 

reduces environmental and legal barriers that previously impeded the redevelopment and reuse of 

properties.  In addition, the VAP enables Ohio EPA to reduce its direct oversight of cleanup projects, thus 

streamlining review times and permitting it to focus its resources on investigation and enforcement of more 

serious environmental contamination issues.   
 

 The VAP cuts through bureaucratic red tape by slashing Ohio EPA oversight through a semi-privatized 

certification program for participating environmental professionals and analytical laboratories.  By obtaining their 

own Ohio EPA certified professionals to investigate the existence or potential of hazardous wastes or petroleum 

products, VAP participants may undertake a cleanup project and be assured the project shall meet applicable 

environmental standards without direct oversight from Ohio EPA.  Moreover, if VAP cleanup efforts are 

completed according to established standards, the Ohio EPA Director may release the property owner from the 

responsibility for further investigation and cleanup.  This release, in certain circumstances, protects the owner 

from further civil action at the hands of the state. 
 

 Financial incentives are also available to those conducting voluntary cleanups.  For example, those who 

undertake voluntary cleanup efforts may recover the costs of such efforts from those who caused or contributed 

to the contamination of the property.  Although some financial incentives require VAP participation, others are 

available to both VAP volunteers and those conducting any type of voluntary assessment and/or cleanup of a 

contaminated site. 
 

 For more information regarding Ohioôs Voluntary Action Program, contact a member of Black 

McCuskeyôs Environmental Law Group at (330) 456-8341, or through our website at www.bmsa.com, or contact 

the Ohio EPA. 
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 B lack McCuskey is pleased to announce that Attorney 

Robert J. Murphy has become certified as a LEED 

AP (Leadership in Energy and Environmental Design Accredited 

Professional) in new construction by the Green Building Certification 

Institute (GBCI).  A LEED AP is an individual who has passed the 

exam and possesses the knowledge and skills necessary to 

participate in the design process, to support and 

encourage integrated design, and to streamline 

the application and certification process.  With 

this accreditation, Robert is recognized as 

having an understanding of green building 

practices and principles, and familiarity with 

LEED requirements, resources and processes.  

He is the Co-Coordinator of the firmôs 

construction practice area focusing his practice in the representation 

of small, mid-size and large companies in the areas of negotiation 

and documentation of business transactions, and real estate 

projects.   

 More about LEED and GBCI: The LEED Green Building 

Rating System encourages and accelerates global adoption of 

sustainable green building and development practices through the 

creation and implementation of universally understood and accepted 

tools and performance criteria.  LEED is a certification program and 

the nationally accepted benchmark for the design, construction and 

operation of high performance green buildings. It promotes a whole-

building approach to sustainability by recognizing performance in 

five key areas of human and environmental health: sustainable site 

development, water savings, energy efficiency, materials selection 

and indoor environmental quality.  The GBCI administers 

credentialing programs that measure and improve the performance 

of buildings and communities as defined by industry systems such 

as the LEED Green Building Rating System. 

 A Nation-Wide Victory for Industry: Entergy Corp. v. EPA, No. 07-588 

R ecently, the United States Supreme Court in Entergy Corp. v. EPA, No. 07-588, decided that the EPA may 

conduct a cost-benefit analysis when determining what water-intake structures a power plant can use to 

cool the heat produced when electricity is generated under Section 316(b) of the Clean Water Act, 33 U.S.C. 1326(b). 

Section 316(b) authorizes the EPA to regulate cooling water intake structures.  Cooling water intake structures 

draw water from surrounding rivers and streams into power plants to cool the heat produced when electricity is generated.  

Drawing water from surrounding rivers and streams is potentially harmful to the environment because it poses a 

significant risk of harm or death to local aquatic life.  Section 316(b) seeks to protect aquatic life by requiring the use of 

the ñbest technology available for minimizing adverse environmental impact.ò  However, Congress was silent as to what 

constituted the ñbest technology available.ò  

In 2001, the EPA issued regulations that implemented Section 316(b).  These regulations applied prospectively to new power plants 

and required new power plants to use closed-cycle cooling technology or equivalent systems because such systems constituted the best 

technology available.  Existing power plants, however, are generally exempt from this requirement under ñPhase IIò regulations.  Approximately 

500 power plants that account for about 53 percent of the nationôs electric power are governed by Phase II regulations.  Entergy Corp. v. EPA 

deals with the Phase II regulations that affect existing power plants. 

In Entergy Corp., environmental groups and various States argued the EPAôs use of cost-benefit analysis, to determine what 

constituted the best technology available for existing power plants, was impermissible under 33 U.S.C. 1326(b).  The conservative majority of 

the court disagreed. 

The Court held that Congressô silence, as to the ñbest technology available,ò gave the EPA discretion under 33 U.S.C. 1326(b) to 

create national performance standards for cooling water intake structures.  The Court reasoned that it is within the EPAôs discretion to weigh 

the costs against the benefits when establishing national performance standards.  

Indeed this decision is a victory for industry around the nation.   

For more information, contact one of the attorneys in the Environmental 

Law Practice Group at (330) 456-8341 or through Black McCuskeyôs website at 

www.bmsa.com. 
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