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Does Your Small Business Require an Air Permit? 

continued on back 

Asphalt plants Foundries Medical offices/vet clinics 

Auto body shops Gas stations Metal finishing/plating 

Construction sites Grain elevators Plastics manufacturing 

Crematories Fabricated metal products Printing/graphic arts 

Dry cleaners Furniture manufacturing Sand and gravel plants 

 State and federal regulations require that business owners obtain all necessary permits before beginning 
operations.  If your small business will emit an air pollutant, chances are you require air permits from the Ohio 
Environmental Protection Agency (EPA) Division of Air Pollution Control for each source.  According to the Ohio 
EPA, small businesses that typically require air permits include: 
 
 
 
 
 
 
 
 
 

 In addition, the Ohio EPA offers four guidelines to assist you in identifying an air contaminant source 
within your small business.  If your small business has or involves one of the following, chances are you 
require an air permit: 
 1.  Something that has a stack, dust collector or vent 

      2.  A process that involves paint, solvents, adhesives or inks 
      3.  A process that burns a fuel 
      4.  A process that produces visible dust, odors or smoke 

 

What permits are required? 
 If you have determined that your small business will emit a contaminant, you require two air permits 
for each source: a permit-to-install (PTI) and a permit-to-operate (PTO).  A PTI is required for all air 

contaminant sources installed or modified after January 1, 1974. You may begin installation and/or construction of 
the emissions source only after receiving the PTI.  The PTI is valid for 18 months to install and/or construct the 
source.  A PTI is also required before modifying or expanding an existing source. 

A PTO is a legally enforceable, renewable document, it is valid for five years, and is required prior to 
operating the source after it has been installed.  Your PTO will include the terms and conditions of the permit and 
will outline your specific monitoring, operating conditions, record keeping requirements, and what kinds of steps are 
required to reduce the pollution. 
 

Are there any exemptions? 
 Businesses that possess small air pollution sources, called de minimis sources, are exempt from the PTI 
and PTO requirements.  Whether your source is exempt from air permitting, depends on the level of air pollutants 
emitted from your source, the size of your operation, and the types and quantities of materials used in your 
processes.  Additionally, certain types of sources are exempt from permitting.  Examples include, small boilers, 
detergent-based parts washers, small storage tanks, and other sources with low air emissions. 
 A permit-by-rule (PBR) exemption is also available for certain businesses that possess low emission 
sources.  If you qualify for a PBR, you are exempt from the PTI and PTO requirements, but you must follow all the 
requirements of the PBR, including meeting certain emission limits, operating restrictions, record keeping, and 
reporting requirements.   
 

How much are the permits? 
 There are no fees associated with the permit process.  You will, however, be charged a one-time fee when 
you receive your PTI.  In addition, although there are no PTO fees, you must pay an annual fee based on the 
amount of air pollution emitted from your business. 
 

I have more questions. 
 For further assistance with air quality permitting, contact your Ohio EPA District Office, your local Air 
Pollution Control Agency, or an environmental law attorney with Black, McCuskey, Souers & Arbaugh.  

Timothy L. Fox, Esq. 
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Ohioôs Wetlands: A Trap for the Unwary 

In  Rapanos v. U.S., a case which ultimately reached 
the United States Supreme Court, a landowner 

faced sixty-three months in prison and several hundred 
thousand dollars in civil and criminal penalties for  
backfilling a wetland on his land without a permit. 

In U.S. v. Ellen, after pleading guilty to one count of 
negligently filling a wetland without a permit, in violation of 
federal law, a land developer in Maryland was placed on 
probation for eighteen months and ordered to pay $1 
million dollars in criminal fines and $1 million dollars to 
restore the wetland.  In addition, the developer was  
ordered to place twenty-five hundred acres of his land in a 
land conservation trust. 

These are just a few of the many cases demonstrating 
the importance of compliance with state and federal 
wetland permitting requirements when a landownerôs or 
developerôs activity affects a wetland. 

In determining whether a wetland permit needs to be 
obtained for a particular project, the first question is 
whether protected wetlands are present on the subject 
property.  Both Ohio and federal law define protected 
wetlands as those areas in which the characteristics of the 
soil, vegetation, and wildlife are primarily controlled by 
water.  While this definition of wetlands seems vague, it is 
read as containing three separate requirements that must 
be present for a wetland to exist. 

First, surface or groundwater must be present in the 
area at a sufficient frequency and duration to support the 
type of plant life that typically grows in moist soils.  Note 
that water need not be present in the area at all times 
during the year for a protected wetland to be present. 

Second, the soil in the area must be hydric,  
which means the soil must be able to support wetland  
plant life.  Typically, hydric soils are moist to the touch  
and either dark brown, black, or orange in color. 

Third and finally, there must be vegetation in the area 
of the type that is typically found in saturated soils.  These 
types of plants include what are commonly referred to as 
cattails, moss, ferns, and even certain types of trees. 

If these three requirements ï water, hydric soil, and 
vegetation adapted to saturated soils ï are present, then 
the area possessing these characteristics is considered a 
wetland for purposes of Ohio and federal law.  What this 
usually means for a landowner or a developer, is that 
before filling in, draining, or removing a wetland, permission 
to conduct the activity must be obtained from either the 
U.S. Army Corps. of Engineers or the Ohio EPA.  
Permission from these agencies is often given in the form 
of a permit.  The timeframe for obtaining permission from 
the Corps. of Engineers or the Ohio EPA can range from 
several weeks to several months.  Thus, landowners and 
developers planning to conduct activity affecting a wetland 
should begin the application process well in advance of the 
date planned for development. 

At Black McCuskey, we can assist landowners and 
developers in obtaining the necessary information to make 
the initial determination of whether a piece of land  
is in fact a wetland, whether a wetland delineation  
should be performed, and whether state or federal 
permission to fill, drain, or remove the wetland is    

required.  If permission is 
required, we can guide 
landowners and developers 
through the application process.  
If you are interested in obtaining 
more information, please contact 
Christian Petronelli or Kristin 
Zemis. Christian J. Petronelli, Esq. 
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The Department of Homeland Security (ñDHSò) 

recently passed new anti-terrorism regulations which 

authorize the DHS to fine companies up to $25,000 per 

day for failure to comply with the regulations.  These new 

regulations are known as the Chemical Facility Anti-

Terrorism Standards (ñCFATSò), and apply to any facility 

that ñpossesses or plans to possess....a chemical 

substance determined by the Secretary to be potentially 

dangerous.ò   

To determine whether your facility is covered by 

CFATS, you must review Appendix A to the CFATS 

regulations, which is available on the DHS website.  

Appendix A lists approximately 400 chemicals covered by 

the regulations.  If your facility possesses or plans to 

possess one of the chemicals listed in Appendix A in an 

amount exceeding the quantities listed in Appendix A, 

your facility is considered a ñchemical facilityò under the 

regulations, and must comply with CFATS.  Just a few of 

the industrial chemicals listed in Appendix A to CFATS 

include: ammonia, chlorine, propane, butane, hydrogen 

peroxide, fluorine, phosphorus and sulfur dioxide.   

CFATS requires facilities covered by the regulations to 

complete a Top-Screen, which is essentially a chemical 

inventory list.  Failure to submit a Top-Screen, if required 

to do so, may result in fines and increased compliance 

burdens.  After submittal, the DHS will evaluate the Top-

Screen to determine whether the facility is subject to 

further regulation under CFATS.     

Top-Screens were due by January 22, 2008.  If you 

were required to submit a Top-Screen and you have not 

done so, you may consult the DHS website for information 

on how to proceed.  If you would like assistance in dealing 

with the DHS regarding compliance with CFATS, please 

contact either Christian Petronelli or Kristin Zemis. 

Legislative Alert 


